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By Email and First-Class Mail

Jim Hood, Esq.

MS Attorney General’s Office
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550 High Street, Suite 1200
Jackson, MS 39201

Campaign for Southern Equality, et al. v. MDHS, 3:15-cv-578 (DPJ)

Dear Attorney General Hood:
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We have received your motion to dismiss and are preparing our response.

We write this letter to clarify an issue raised by your papers.

More specifically, it is not clear whether it is the view of your Office that,
in light of the Supreme Court’s ruling in Obergefell v. Hodges, 135 S.Ct. 285 (2015),
Section 93-13-3(5) of the Mississippi Code can no longer be enforced. For example, you
note in your papers that “no Mississippi appellate court has interpreted or applied the
State’s adoption laws at issue in a reported decision in light of Obergefell.”
Memorandum of Authorities Supporting Motion to Dismiss for Lack of Subject Matter

Jurisdiction, Campaign for Southern Equality, et al. v. Mississippi Dep’t of Human

Services, et al., No. 3:15-cv-578, D.E. #16 (filed September 2, 2015), at n.1

(“Memorandum™). Your brief further states that, “post-Obergefell, DHS has not

exercised . . . adoption-related duties in a manner inhibiting legally married spouses from
seeking an adoption from a Mississippi court, and has no intention to do so.” Id. at *14.
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And, in your Answer (also filed on September 2, 2015), you respond to the paragraph in
our Complaint alleging that “the Defendants and other officers of the State of Mississippi
interpret the Mississippi Adoption Ban to prohibit the adoption of children by gay and
lesbian couples,” Complaint, Campaign for Southern Equality, et al. v. Mississippi Dep’t
of Human Services, et al., No. 3: 15-cv-578, D.E. #1 (filed August 12, 2015), 9 39, by
stating “[d]enied as stated . . . the Mississippi laws referenced in paragraph 39 speak for
themselves.” Attorney General Jim Hood’s Answer and Defenses to Plaintiffs’
Complaint, Campaign for Southern Equality, et al. v. Mississippi Dep’t of Human
Services, et al., No. 3:15-cv-578, D.E. #17 (filed September 2, 2015), 9 39.

Prior to Obergefell, on December 20, 2013, when asked to interpret
Section 93-13-3(5), your Office advised unequivocally that “Mississippi does not allow
adoptions by same gender couples.” See Exhibit A; Re: Insurance Eligibility of Same
Sex Spouse and Child of a Same Sex Marriage Under the State and School Employees’
Life and Health Insurance Plan, Office of the Attorney General, State of Mississippi, Op.
No. 2013-00504 (2013), atn. 1. And on February 3, 2012, you issued an opinion to
Chancery Court Judge Kenneth M. Burns stating again that “[c]learly, this statute
prohibits adoption by same-sex couples.” See Exhibit B; Re: Adoption, Office of the
Attorney General, State of Mississippi, Op. No. 2011-00515 (2012), at *1.

While those prior opinions from your Office accurately describe the letter
of Mississippi law, we believe it appropriate for your Office to clarify that the Supreme
Court’s decision in Obergefell invalidates that provision as a matter of federal
constitutional law. As you know, those opinions from your Office continue to be
persuasive authority on Mississippi courts, including, of course, Mississippi Chancery
Courts. See Poppenheimer v. Estate of Coyle, 98 So. 3d 1059, 1066 (Miss. 2012).
Indeed, while we strongly disagree with the suggestion in your brief that the plaintiff
couples here lack standing because they have not applied to adopt in a Mississippi
Chancery court since Obergefell was decided, Memorandum at 11, and while we believe
this matter should be decided by the federal court in the first instance, we do note that
Chancellor Burns asked your Office’s opinion about how to interpret Section 93-13-3(5)
in 2012 and others might do so in the future. For these reasons, we ask that you inform
us of your position on the validity of Section 93-13-3(5) in plain language that gay
families (not to mention the Mississippi Chancellors charged with approving individual
adoptions) can understand.

On a separate point, your papers claim that the existing defendants are not
proper parties in a suit to declare the statute unconstitutional, thereby suggesting that the
Chancellors in the counties where the Plaintiffs reside are somehow necessary parties to
this action. We obviously do not see it that way and have avoided naming them as
defendants. That said, we have no interest increasing the number of issues to be decided
by the Court and therefore are considering whether, in an abundance of caution, it will be
necessary to file an amended complaint adding those Chancellors as individual
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defendants to this action. If, however, you do not believe that those Chancellors are
necessary parties, please let us know no later than Tuesday, September 8, 2015.

Very truly yours,

yZ‘"Mf e e

Roberta A. Kaplan

cc (by email): Justin L. Matheny, Esq.
Tommy Goodwin, Esq.



