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IN THE CIRCUIT COURT OF THE ‘G
NINTH JUDICIAL CIRCUIT, IN AN_ -2
FOR ORANGE COUNTY, FLORIDA

O

JOHN M. BECKER,
CASE NO.: 2013-CA-52635-0

Petitioner,

V.

THE UNIVERISTY OF CENTRAL
FLORIDA BOARD OF TRUSTEES,

Respondent.
and
ELSEVIER, INC.,

Intervener.
/

FINAL ORDER GRANTING “UCF’S MOTION FOR RECONSIDERATION AND
VACATUR OF PRIOR JUDGE’S ORDERS OF NOVEMBER 7 AND 13, 2013, AND
ALTERNATIVE MOTION FOR FINAL ORDER IN FAVOR OF UCF”

THIS MATTER came before the Court upon the Fifth District Court of Appeal’s Order
to determine whether the trial court’s! November 13, 2013 “Order on UCF Board’s Motion for
Expedited Clarification, Enlargement of Time and Temporary Stay of Court’s‘ Order of 7
November 2013” was intended to be a final order. The Fifth District also relinquished
jurisdiction to this Court to enter a final order and hold further proceedings if necessary. The
Court, after considering the memoranda filed by all parties, relevant case law, the testimony and
evidence presented at the evidentiary hearing on April 9-11, 2014, along with arguments from

counsel, finds as follows:

! Judge Donald E. Grincewicz entered the Order in question on November 13, 2013; on November 15, 2013, Judge
Grincewicz sua sponte recused himself, and this matter was reassigred to the undersigned judge.
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FACTS AND PROCEDURAL HISTORY

Petitioner John M. Becker (“Becker”) is a self-described investigative journalist and
activist in the area of lesbian, gay, bisexual, and transgender rights. Becker submitted to the
University of Central Florida (“UCF”) a public records request for e-mails on UCF’s computer
servers relating to the publication of an article in the chial Science Research Journal (“SSR
Journal” or “Journal”).

The SSR Journal is owned and published by the private, for-profit company, Elsevier,
Inc. (“Elsevier”), which publishes approximately 2,200 journals and 25,000 book titles. The
majority of the SSR Journal’s business is done via cyberspace on Elsevier’s servers located in
Dayton, Ohio, and the phys1cal location of most of the Journal’s activities is in Chennai, India.
The SSR Journal is not an 1ndependent entity in and of itself, and is instead, a privately-owned
product.

Elsevier entered into personal service contracts with Dr. James Wright, wherein he would
provide editorial services on the SSR Journal in exchange for direct personal compensation from
Elsevier. Dr. Wright and Dr. Donley are both current faculty members with UCF’s Department
of Sociology.

By way of background, the SSR Journal was created in 1972 at Johns Hopkins University
and was housed there until 19742 In 1974, the Joumal’s founder joined the faculty of the
University of Massachusetts and brought the Journal there. While housed at University of
Massachusetts, the Journal used a university e-mail address, and Dr. Wright eventually became
its co-editor. In 1988, Dr. Wright left the University of Massachusetts to join the faculty of
Tulane University. He brought the Journal there with him, and it began utilizing a Tulane e-mail

address. In 2001, Dr. Wright left Tulane and joined the faculty of UCF, and the Journal followed

? In this context, the term “housed” refers to the journal editor’s current place of employment.
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him to UCF and began utilizing a UCF e-mail address. At present, the Journal no longer uses a
UCF e-mail address.

Elsevier’s contract with Dr. Wright has expired, and Elsevier is presently considering
their replacements, noﬂe of whom are UCF faculty members. Once the Journal’s new editor-in-
chief is selected, it will no longer be housed at UCF. |

UCF is not a party to Elsevier’s contract with Dr. Wright, did not review or approve the
contracts, and receives no remuneration thereunder. Furthermore, UCF plays no role in the SSR
Journal’s operations, topics, article selections, peer review process, copy-editing, compiling,
production, publication, advertising, subscription pricing, sales or webpage, which is maintained
and controlled by Elsevier, via servers located in Dayton, Ohio.

While initially not a party to this action, Elsevier filed an “Emergency Motion of
Elsevier, Inc. for Leave to Intervene, and for a Stay of Proceedings” on November 13, 2013, This
Court granted that motion on March 12, 2014 and allowed Elsevier to join the litigation. On
March 21, 2014, Elsevier filed “Intervenor Elsevier, Inc.’s Answer, Affirmative Defenses, and
Counterclaims to Petition of John M. Becker for Writ of Mandamus.”

The previous trial court rendered a November 7, 2013 “Order on Respondent’s Amended
Emergency Motion to Compel to Compel [sic] Return of Inadvertently Disclosed Documents,”
which granted Becker relief without holding a hearing and oﬁly conducted an in camera review
of some of the records in question. UCF filed “UCF’s Board’s Motion for Expedited
Clarification, Enlargement of Time and Temporary Stay of Court’s Order of 7 November 2013.”
The previous court granted the stay, but denied all other relief on November 13, 2013. Following
the entry of that order, UCF filed a writ of certiorari to the Fifth District Court of Appeal. The

previous trial judge recused himself from this case on November 15, 2013, at which point the
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case was assigned to the undersigned. On March 3, 2014, the Fifth District Court of Appeal
issued a mandate stating that it could not determine if the November 13, 2013 order was a final
order and relinquished jurisdiction to this Court to determine if the order in question was a final
order, as well as to conduct further proceedings. UCF filed “UCF’s Motion for Reconsideration
-and Vacatur of Prior Judge’s Orders of November 7 and 13, 2013, and Alternative Motion for
Final Order in Favor of UCF” on March 10, 2014.

This Court held an evidentiary hearing April 9-11, 2014, wherein the Court heard
testimény and admitted evidence regarding whether the records that Becker seeks ar;: public
record. At that hearing, the following witnesses testified: Dr. Wright; Ann Corney, an executive
publisher at Elsevier; Dean Michael Johnson,® dean of UCF’s College of Science; Becker;
Professor Jana Jasinski, department chair of the sociology department; John M. Becker, and Dr.
Amy Donley, a UCF professor who assisted Df. Wright in his work on the SSR Journal.* This
Order follows that hearing.

FINALITY OF THE PREVIOUS COURT’S PREVIOUS ORDER

In its mandate, the Fifth District indicated that it could not determine whether the trial
court’s November 13, 2013 “Order on ‘UCF Board’s Motion for Expedited Clarification,
Enlargement of Time and Temporary Stay of Court’s Order of 7 November 2013” was a final
order. A final order is one that “constitutes the end to judicial labor in the cause, and nothing
further remains to be done by the court to effectuate a termination of the cause as between the
parties directly affected.” State Farm Mut. Auto. Ins. Co. v. Open MRI of Orlando, Inc., 780 So.

2d 339 (Fla. 5th DCA 2001) (citing S.L.7. Warehouse Co. v. Webb, 304 So. 2d 97 (Fla. 1974)).

The test to determine whether an order is a final order “is whether the decree disposes of the

3 'The Court makes a finding that Dean Johnson’s testimony was particularly credible. He was a thoughtful and well-
spoken witness with a great deal of experience in higher education and the outside activities of professors.
* The specific testimonies of these witnesses are discussed infra.
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cause on its merits leaving no questions open for judicial determination except for execution and
enforcement of the decree if necessary.” Welch v. Resolution Trust Corp., 590 So. 2d 1098 (Fla.
5th DCA 1991).

Here, UCF filed a motion requesting a stay of the coui't’s previous order, rendered on
November 7, 2013; UCF alsé requested that the court conduct an evidentiary hearing, decline
Becker’s ex parte request for rendition of a final judgment, and grant a thirty-day enlargement of
time. In the previous court’s November 13, 2013 Order, the court granted a stay through
November 14, 2013 and denied all other relief, however, when the court granted the stay, it did
not indicate what would happen following the stay. As a result, this Court determines that the
previous court’s November 13, 2013 Order was a non-final order.

JURISDICTION OF THIS COURT TO RECONSIDER THE PREVIOUS COURT’S ORDER

On November 7, 2013, the previous court entered an “Order on Respondent’s Amended
Emergency Motion to Compel to Compel [sic] Return of Inadvertently Disclosed Documents.”
In that Order, the Court, without hearing, determined that almost all of the records that UCF
sought to be returned were public records. On November 15, 2013, the previous judge recused
himself, and this case was rea’.ssigneci to the undersigned judge. The Fifth District Court of
Appeal accepted UCF’s petition on November 15, 2013, and it then relinquished jurisdiction
back to the trial court on March 3, 2014. On March 10, 2014, UCF filed “UCF’s Motion for
Reconsideration and Vacatur of Prior Judge’s Orders of November 7 and 13, 2013, and
Alternative Motion for Final Order in Favor‘ of UCF.” In that Motion, UCF requests that this
Court vacate the previous court’s November 7 and 13, 2013 Orders, apply the Schwab factors to
the facts of the case, and hold an evidentiary hearing.

Florida Rule of Judicial Administration 2.330(h) states:
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Prior factual or legal rulings by a disqualified judge may be

reconsidered and vacated or amended by a successor judge based

upon a motion for reconsideration, which must be filed within 20

days of the order of disqualification, unless good cause is shown

for delay in moving for reconsideration or other grounds for

reconsideration exist.
Although an order en;tered by a judge who is later disqualified is subject to reconsideration by a
successor judge, a party is not entitled to have the order vacated as a matter of right. Schlesinger
v. Chem. Bank, 707 So. 2d 868, 869 (Fla. 4th DCA 1998); see also Doe ex rel. Doe v. Publix
Supermarkets, 814 So. 2d 1249, 1251 (Fla. 2d DCA 2002) (“Orders entered by a disqualified
judge are voidable not void.”).

Here, UCF immediately -ﬁled its petition to the district court following the previous trial
court’s denial of relief for UCF, thus divesting this Court of jurisdiction. When the District Court
relinquished jurisdiction on March 3, 2014, UCF ﬁled its motion for reconsideration seven days
. later. This Court finds that UCF has shown good cause for not filing its motion for
reconsideration within 20 days of the previous judge’s recusal and accepts UCF’s motion for
reconsideration as timely. See Buckner v. Cowling, 2014 WL 337417 at *1 (Fla. 5th DCA Jan.
31, 2014). |

ANALYSIS OF THE PUBLIC RECORDS REQUEST

Turning to the underlying issue of whether the records that petitioner seeks are public, the
Court must first address the preliminafy issue of which party bears the burden of proof, an issue
that is in dispute. When the respondent denies that the records being sought are public records
subject to disclosure, “the burden rests initially with the [petitioner] to prove that what [the
petitioner] secks meets the definition of a public record.” Times Publ’g Co. v. City of

Clearwater, 830 So. 2d 844, 846 (Fla. 2d DCA 2002). Accordingly, the Court finds that Becker

bears the burden of proof.
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Under Chapter 119, the term public records means “all documents . . . made or received
pursuant to law or ordinance or in connection with the transaction of official business by an
agency.” § 119.011(12), Fla. Stat. (2013). When determining whether records are private records
or public records that are subject to disclosure under Chapter 119, the seminal case of News and
Sun-Sentinel v. Schwab, 596 So. 2d 1029 (Fla. 1992), determines that it is necessary to conduct a
totality of the factors test:

The[se] factors considered include, but are not limited to: 1) the

level of public funding; 2) commingling of funds; 3) whether the

activity was conducted on publicly owned property; 4) whether

services contracted for are an integral part of the public agency's

chosen decision-making process; 5) whether the private entity is

performing a governmental function or a function which the public

agency otherwise would perform; 6) the extent of the public

agency's involvement with, regulation of, or control over the

private entity; 7) whether the private entity was created by the

public agency; 8) whether the public agency has a substantial

financial interest in the private entity; and 9) for whose benefit the

private entity is functioning.
Id. at 1031. Furthermore, in addition to Schwab’s nine factors, both the Florida Supreme Court
and the Fifth District Court of Appeal have considered public policy as another relevant factor
under Schwab. See Mem'| Hospital-West Volusia, Inc. v. News-Journal Corp., 729 So. 2d 373,
380 (Fla. 1999) (determining that “[a]s a matter of public policy, [the Court found] that public
records access applies under the circumstances of this case™); Stanfield v. Salvation Army, 695
So. 2d 501, 503 (Fla. 5th DCA 1997) (noting that “[w]ere [the court] to hold that the Salvation
Army is not acting on behalf of Marion County, this public policy would be circumvented™).
Finally, “private documents cannot be deemed public records solely by their virtue of their

placement on an agency-owned computer. The determining factor is the nature of the record, not

its physical location.” State v. City of Clearwater, 863 So. 2d 149, 154 (Fla. 2003). In order to
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determine if the records Becker secks are public records, the Court must apply the totality of the
factors test.

1) The level of public funding. While this is not an important factor undei' the analysis
pursuant to Schﬁab, the testimony taken at the evidentiary hearing makes clear that UCF docs
not provide substantial funds, capital, or credit to the SSR Journal. Dr. Wright testified that
because his editorship of the SSR Journal constitutes a professional service, which his collective
bargaining agreement with UCF allows, he uses some university resources to conduct this work,
which includes a UCF email address, the use of student assistants paid for by UCF, phone lines,
internet access, and the like. He also indicated that his graduate assistant has a desk in a shared
office space with a phone line, but that she mainly conducted her work for the Journal on her
personal laptop. Furthermore, Dean Johnson indicated that professors may use university
resources for outside endeavors, but they must get prior approval, which Dr. Wright had done at
some point in time. It was also apparent that Dr. Wright was free to assign the student assistant to
assist with any tésk or project upon which Dr. Wfight was working, not just the SSR journal.

Based on the testimony taken at the evidentiary hearing, it appears that public funding by
UCF of the SSR Journal, if any, was slight. Cf Sarasota Herald-Tribune Co. v. Community
Health Corp,, Inc., 582 So. 2d 730, 734 (Fla. 2d DCA 1991) (finding the records sought were
public when the government entity provided a substantial share of the capitalization of a
corporation); News-Journal Corp. v. Memorial Hospital-West Volusia, Inc., 695 So. 2d 418,421
(Fla. 5th DCA 1997) (determining records to be public subject to disclosure when there was a
- substantial public investment and funding).

2) Commingling funds. Based on the testimony provided at the evidentiary hearing, it

does not appear as though the SSR Journal commingled funds with UCF. Dr. Wright testified
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that while he was paid for his editorial services in connection with the journal, UCF was not
involved with those payments. In fact, he noted that the SSR Journal bank account bore his name
and also indicated that he was acting as editor-in-chief of the Journal, which he did to avoid
university bureaucracy. The checks that Dr. Wright received in relation to the Journal were
payable to Dr. Wright himself or the Journal, not UCF. Dr. Wright did admit that he used money
intended for the Journal to fund projects that were not the business of the Journal, but he also
indicated that Elsevier did not reimburse UCF for any of the materials used in connection with
the running of the journal. Ultimately, Dr. Wright concluded that it was not UCF’s business what
goes on with that account, as he indicated that it was a private account. Ms. Corney indicated that
the payments from Elsevier to Dr. Wright allowed him to choose what account in which he
wanted the monies deposited; furthermore, the payments made to Dr. Wright were for services
rendered. Ms. Corney stated that it was Elsevier’s position that Elsevier did not care what Dr.
Wright did with the money. Ms. Corney also testified that Elsevier has never made any ﬁayments
to UCF, and UCF has never made any payments to Elsevier. Finally, Dean Johnson testified that
the SSR Journal shared no joint bank accounts with UCF.

Based upon the aforementioned testimonies, the Court finds that commingling of funds, if
any, between UCF and the SSR Journal was nominal.

3) Whether the activity was conducted on publically owned property. While some of the
activity of the journal was conducted on UCF’S. public property, it appears as though the majority
of the activity took place off of UCF’s campus. Ms. Corney testified that the Journal is compiled,
copy-edited, and produced in Chennai, India, and Elsevier, whose headquarters are in the

Netherlands, has control over its print and online distribution.
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As to the activities that were conducted on UCF’s campus, Dr. Wright testified that the
editing of the journal really takes place in cyberspace, as the activitieé can be done anywhere; he
elaborated that he spent about 10% of his time during business hours at UCF performing
professional service, which included work on the Journal, among other endeavors. As noted
above, this was allowed pursuant to his collective bargaining agreement. Dr. Wright also testified
that he worked on the Journal at home, as well as after hours. He further noted that his graduate
assistant also helped with the running of the Journal, primarily in the form of clerical matters,’
and while she did have her own desk in an editorial office at UCF, she primarily conducted the
work from her private laptop.

From the testimony taken at the hearing, the Court finds that substantial activities of the
SSR Journal were not conducted at UCF. Contra. News-Journal Corp., 729 So. 2d at 421
(finding that “[t]h activity [was] conducted on public property that has been leased to the Lessee
fo continue the operation of what had been a publicly operated hospital (internal quotations
omitted)); Fox v. News-Press Pub. Co., Inc., 545 So. 2d 941, 941 (Fla. 2d DCA 1999) (holding
that the assignee of the contract was clearly performing a government function on public streets
and property).

4) Whether services contracted for are an integral part of the public agency's chosen
decision-making process. The testiany taken at the hearing demonéﬁates that UCF has no
contract with Elsevier and no obligation to provide any money or resources for the SSR Journal’s
benefit. Dr. Wright testified that UCF has no power over Elsevier, and that if Elsevier were to
stop publishing the Journal, then UCF could not then decide to continue publishing the Journal.

He further indicated that UCF was not involved in deciding what articles to publish, selecting

* It is important to make the distinction that Dr. Wright adamantly testified that his assistant had a very limited role
in the Journal—she made no editorial decisions, did not solicit or choose articles for publication, and had duties that
were limited to clerical assignments.

[10]




peer reviewers, the operations of the Journal, or determining the content of the SSR Journal.
Dean Johnson testified that the SSR Journal is not a department of the college, UCF has no
ownership interest, and UCF has no choice in selection of articles or peer reviewers. Dean
Johnson also indicated that Dr. Wright’s continued service to the Journal had no impact on his
employment or tenure at UCF. Finally, he stated that the SSR Journal performs no public
function on behalf of UCF.

Based on this testimony, the services that Elsevier contracted with Dr. Wright for were

‘ot an integral part of UCF’s chosen decision-making process. See Schwab, 596 So. 2d at 1032
(concluding that the records sought were not public in part because there was no delegation of
decision-making authority by the government agency).

5) Whether the private entity is performing a governmental function or a function which
the public agency otherwise would perform. Here, the testiinony from the evidentiary hearing
shows that ﬂCF has not contracted with Elsevier for any public services, the publication of the
SSR Journal is not an integral part of UCF’s decision—making process, and there is no delegation
of, or participation in, any aspect of UCF’s decision-making process by Elsevier. Dr, Wright
specifically testified that Elsevier is not providing any governmental function that UCF would
otherwise provide, and UCF has not delegated any of its obligations to Elsevier. He further stated
that UCF has no power over Elsevier, and Elsevier is not an agent of UCF. Ms. Cotney indicated
tﬁat when Elsevier owns a journal, such as the SSR Journal, it has exclusive copyright and
answets to no one on what to publish. Furthermore, Dean Johnson stated that there are very strict
signatory rules about what may bind the university, and the SSR Journal is an outside activity

that would not bind UCF.
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Based on this testimony, the services for which Elsevier contracted with Dr. Wright were
not a governmental function or a function that UCF would otherwise perform, as publishing a
privately owned journal is not of the type that is typically considered a government function.
Compare Schwab, 596 So. 2d at 1032 (finding that with “[t]he services contracted for . . . were
not an infegral part of the [agency’s] decision-making process|, and tlhere was no delegation of
or participation in any aspect of the [agency’s] decision-making process,” and ultimately
concluding that the records sought were not public) .wirh News-Journal Corp., 695 So. 2d at 421
(determining that the records at issue were public and subject to disclosure when the court found
that the agency’s “sole reason for existence [was] to see that its constituents have access to
public . . . services™).

6) The extent of the public agency's involvemenf with, regulatz‘or_t of, or control over the
private entity. The evidence and testimony taken at the evidentiary hearing tended to show that
UCF had no contract with Elsevier, and UCF had no obligation to provide any money or
resources for the SSR Journal’s benefit. Dr. Wright testified at the evidentiary hearing that UCF
played no role in the Journal’s operations, article selections, peer review processes, copy-editing,
production, and publication. He also indicated that UCF had no authority to terminate or dissolve
the SSR Journal, and that when another editor was selected for the Joﬁrnal, UCEF had no control
over forcing the Journal to continue to be housed at UCF. Dr. Wright also indicated that his work
on the Journal was confidential, and he ensured that his graduate assistant also understood that

the work that she performed for the Journal was confidential,® Furthermore, Ms. Corney testified

% Dr. Wright's editor-in-chief agreement with Elsevier was entered into evidence at the hearing as UCF Exhibit 1.
Section 8.7 of the agreement discusses the confidential nature of Dr. Wright’s duties as editor-in-chief:

8.7 The Editor shall maintain all of the Confidential Information (as
defined herein) in strict confidence, will not disclose any Confidential
Information to any third party other than as necessary to perform the obligations
set forth in this Agreement, and will protect such information with the highest
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that when Elsevier owns a journal, such as the case here Wiﬂ:l the SSR Journal, it has exclusive
copyright, and it does not have to ask permission to publish anything; in short, Elsevier answers
to no one when it owns a journal.

Based on this testimony, the Court finds that UCF has no i_nvolvement with the regulation
of, or control over, Elsevier and the SSR Journal. See Schwab, 596 So. 2d at 1032 (finding that
the government agency “doés not regulate or otherwise control [the private entity’s] professional
activity or judgment,” and ultimately determining that the records at issue were not public);
Butler v. City of Hallandale Beach, 68 So. 3d 278, 281 (Fla. 4th DCA 2011) (holding that the
records at issue were not public when the court found that the city played no role in any major
decision-making process for the private entity); contra News-Journal Corp., 695 So. 2d at 422
(finding the records at. issue to be public when the government agency exercised real control over
the private corporation’s performance standards and requirements of a lease).

7) Whether the private entity was created by thé public agency. UCF did not play any
role in the creation of the SSR Journal. At the evidentiary hearing, Dr. Wright testified that the
SSR Journal was created by Elsevier, a private, for-profit entity. He also noted that when the
journal was initiall y created, it was housed at Johns Hopkins University.” Dr. Wright also

indicated that any of his work product related to the journal is the property of Elsevier, and not

degree of care. For the purposes of this Agreement, “Confidential Information”
means any business financial, operational, customer, vendor and other
information disclosed by the Publisher to the Editor and not generally known by
or disclosed to the public or known to the Editor solely by reason of the
negotiation or performance of this Agreement, and shall include, without
limitation, the terms of this agreement, subscription figures and market
positioning data.

Dr. Wright testified that he interpreted this agreement to mean that he could share cenfidential information with his
graduate assistant and Dr. Donley, provided that they both understood that the information they had access to in
connection with the Journal was confidential.

7 As mentioned in fn. 2, supra, Dr. Wright testified that the journal is housed wherever the editor-in-chicf of the
journal is employed. Ms. Cormney elaborated on this point by stating that if information was discoverable simply
because of where the editor-in-chief of the Journal sits, then she would seriously reconsider giving the position to
any professor in the United States.
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his own or UCF’s. Specifically, 'in the editor-in-chief agreement that Dr. Wright entered into
with Elsevier it ¢learly states that any and all work product made in relation to the Joumal is the
copyright and property of Elsevier.® Ms. Corney claborated in stating that Elscvier owns the
work pro&uct of the SSR Journal, includ.ing emails. Dean Johnson stated that the SSR Journal is
not a department of the college, and UCF has no ownership interest in the Journal,

Based on the testimony presented at the evidentiary hearing, the Court determines that the
SSR Journal was not publically created. See Schwab, 596 So. 2d at 1032 (ﬁnding that the public,
government agency played no part in the creation of a private entity, and therefore the records

that were created by the private entity were not public records subject to disclosure).

¥ The relevant portion of the editor-in-chief agreement, mentioned previously in fn. 6, supra, can be found under
Article 6 Ownership/Copyright and is reproduced in its entirety below:

6.1 As between the Editor and the Publisher, copyright and all other rights,
including all electronic rights, in and to the layout, arrangement and contents of
the Journal and the trademarks associated with the Journal vest in the Publisher.
The Editor acknowledges the Publisher’s ownership of the Journal, including
without limitation the business records, work in process, inventory, trademarks
and copyright in the material contained therein and agree that it shall not claim
any rights in respect thereof.

6.2 All work produced by the Editor in relation to the Journal and/or for the
Publisher pursuant to this Agreement, including without limitation to the
selection, compilation and/or editing of the material published in the fournal,
shall be work-made-for-hire of which the Publisher is the Author-at-law, and
accordingly all rights comprised in the copyright in such work shall belong
entirely to the Publisher. To the extent that any such work is determined not to
" be work-made-for-hire, the Editor also hereby assigns and transfers to the
Publisher, to the maximum extent possible, all such right, title and interest as
he/she may bhave in and to any of such work, the Journal and to any other
material produced by the Editor for the Publisher pursuant to this Agreement,

6.3 The Editor authorizes use of his/her name, biography, image, and
professional affiliations (at the Publisher’s discretion) for purposes of promoting
the Journal. '

6.4 All editorial materials received by the Editor in his/her capacity as
Editor of the Journal during the term of this Agreement, is intended for and is
the property of the Publisher, and if requested by the Publisher, shall be
immediately forwarded by the Editor to the Publisher, whether or not such
material has been previously reviewed by the Editor.
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8) Whether the public agency has a substantial financial interest in the private entity. The
testimony taken at the hearing demonstrates that UCF has no ownership or financial interest in
Elsevier or the SSR Journal. Dr. Wright testified that he had a bank account that was in his own
name, as editor-in-chief of the SSR Journal, where he deposited monies from Elsevier. He
indicated that he did not tell UCF about the account because it was not UCF’s business. Dr,
Wright also noted that UCF derives no income from the Journal—the Joﬁnal may not be
purchased from UCF’s website. Ms. Corney elaborated when she testified that Elsevier has never
made any payments to UCF, and there is no contract between Elsevier and UCF for social
science research. Dean Johnson indicated that the Journal is not a product of UCF, and UCF has
no ownership interest in the Journal.

As a result, the Court deteﬁnines that UCF does not have a substantial financial interest
in Elsevier or the SSR Journal. Contra News-Journal Corp., 695 So. 2d at 421 (determining that
because the government agency had contributed a high level of public funding and had a
substantial financial interest in the venture, the records sought were public and subject to
disclosure); Sarasota Herald-Tribune, 582 So. 2d at 734 (finding that because the government
agency had a substantial financial interest in the private entity, this tended to show that the
records sought were public and subject to disclosure).

9) For whose benefit the private entity is functioning. The testimony at the evidentiary
hearing showed that Elsevier publishes the SSR Journal for its own financial benefit, and UCF
receives no remuneration for the SSR Journal. Dr. Wright testified at the hearing that the contract
between himself and Elsevier does not involve UCF in any way. He also elaborated that Elsevier
is a private, for-profit entity. Ms. Corney echoed that Elsevier is a privately owned, for-profit

entity in the business of academic publishing. As to whether UCF receives some intangible
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benefit as a byproduct of housing the Journal, Dean Johnson also testified that while there is
some prestige associated with serving as editor-in-chief of an academic journal, that prestige is
slight. Dr. Jasinski also indicated that there is minimal prestige in housing an academic journal.

The Court finds thaf[ based on this testimony, the SSR Journal does not serve as a public
primary beneﬁciary. See Schwab, 596 So. 2d at 1032 (determining that while the government
agency received a benefit from its contract with the private entity, the private entity’s motivation
was to receive compensation, and not to provide a public service, and ultimately determining that
the records sought were not public).

10) Public Policy. This case involves great public policy concerns for not only UCF, but
also all other public universities. Importantly, as Elsevier has noted in its materials, and as Ms.
Corney testified at the evidentiary hearing, if this Court were to determine that the records sought
were public and subject to disclosure, then Elsevier would seriously reconsider giving the editor
position to any professor housed at a university in the United States. Furthermore, Dr. Wright,
Ms. Corney, and Dean Johnson all testified to the importance of the anonymity aspect of peer
reviewing articles, and how crucial peer reviewing is to the academic publishing process; to find
that these records are public would contravene those endeavors.” The Court finds that a finding
that the records sought are public records subject to disclosure would in fact disregard
established public policy.

While no factor should be weighed more heavily than another, an examination of these

factors reveals that the records Becker seeks are not public records, as the totality of the factors

® The Court also points out that the standard set forth in Daubert v, Merrell Dow Pharmaceuticals, Inc., 43 F3d
1311, 1318 (9th Cir. 1993), which Florida has recently adopted, places emphasis on the importance of peer review.
(“One means of showing [that scientific evidence is based on scientifically valid principles] is by proof that the
research and analysis supporting the proffered conclusions have been subjected to normal scientific scrutiny through
peer review and publication. . . . That the research is accepted for publication in a reputable scientific journal after
being subjected to the usual rigors of peer review is a significant indication that it is taken seriously by other
scientists, i.e., that it meets at least the minimal criteria of good science.”)
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demonstrates that no public function has been transferred or delegated by UCF to Elsevier, and
UCF did nof create the SSR Journal, does not regulate or control its options, and has no
substantial financial interest in it.'
ANALYSIS OF ELSEVIER’S TRADE SECRET AND COPYRIGHT CLAIMS

Elsevier, the intervener, joins UCF in its claims that the records sought are private and
not subject to disclosure, and adds its own, original claims that the records sought pontain trade
secrets, as well as are the copyright of Elsevier. The records request was directed to the public
university, UCF, not the private company, Elsevier. Because the Court finds that the records that
Becker seeks are private, the Court need not address these trade secret and copyright claims.

ATTORNEY’S FEES |

Becker is entitled to a fee award only if the Court “determines that [UCF] unlawfully
refused to permit a pﬁblic record to be inspected or copied.” § 119.12, Fla. Stat. (2013). The
Court finds that UCF has not “unlawfully refused” Becker’s inspection and copying of the SSR
Jourﬁal related e-mails as those e-mails are not public records open to public inspection under
Chapter 119. ‘Alternatively, the Court finds that UCF has demonstrated a good faith and

reasonable belief in its position, thus also warranting the denial of attorney’s fees to Becker. See

" It is worth mentioning that in Becker’s closing argument, he relied on National Collegiate Athletic Ass'n v.
Associated Press, 18 So. 3d 1201 (Fla. 1st DCA 2009) and Booksmart Enterprises, Inc. v. Barnes & Noble College
Bookstores, Inc., 718 So. 2d 227 (Fla. 3d DCA 1998). In National Collegiate Athletic Ass’n, the court found that the
records sought were public records subject to disclosure, and noted that the public records law should be liberally
construed in favor of an open government, and if there is in any doubt in favor of disclosure, that doubt should be in
favor of disclosing the records. 18 So. 3d at 1206. Here, the Court finds that it has liberally construed the public
records law, and it still determines that the records sought are not public subject to disclosure, as Becker fails to
meet any of the Schwab factors.

In Booksmart Enterprises, the court determined the records sought were public where a privately owned
on-campus bookstore kept course book list forms that had been completed by instructors. 718 So. 2d at 229, The
court determined that the private bookstore then became a custodian of those public records and thus could not deny
anyone access to the forms. 7d. Here, the Court again determines that simply because a professor employed by a
_public agency has kept separate records for a private entity does not render those records public; this again is
evidenced by Becker’s failure to meet any of the Schwab factors. Accordingly, the Court is not persuaded by
Becker’s reliance on these cases.
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Stanfield, 695 So. 2d at 503; Harold v. Orange County, Fla., 668 So. 2d 1010, 1012 (Fla. 5th
DCA 1996).

The other component of Becker’s fee request relates to the non-SSR Journal related e-
mails produced by UCF after the filing of this lawsuit. UCF’s pre-suit communications to
Becker put him on notice that UCF understood the scope of his request was limited to SSR
Journal related e-mails‘. In response, Becker never objected to or corrected UCF’s understanding
and his mandamus petition and post-filing press release are both consistent with UCF’s initial
understanding. Once this scope issue was called to UCF’s attention by Becker’s court filings,
UCF promptly gathered and produced to Becker more than 15,000 e-mails.

Under these circumstances, the Court finds that UCF did not “unjustifiably delay” in
producing the non-SSR Journal related e-mails, and therefore Becker’s requested fee award in
relation to those e-mails is also due to be denied. See Office of State Attorney v. Gonzalez, 953
So. 2d 759, 764 (Fla. 2d DCA 2007).

Accordingly, it is hereby ORDERED AND ADJUDGED that:

1. Becker’s “Emergency Petition for Writ of Mandarﬁus For Violations of the Public

Records Act” is DENIED.

2. “UCF’s Motion for Reconsideration and Vacatur of Prior Judge’s Orders of
November 7 and 13, 2013, and Alfernative Motion for Final Order in Favor of .UCF”
is GRANTED.

3. The records that UCF inadvertently turned over to Becker are privaté records that are

not subject to disclosure under Chapter 119.
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4. Becker is not entitled to an award of attorney’s fees in this matter.
5. This is intended to be a Final Order that disposes of all issues.
DONE AND ORDERED in Chambers, at Orlando, Orange County, Florida, on this l 2

~

_ dayof , 2014,

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of EEe fore'%oing order was furnished
via electronic filing and/or U.S. Mail on this 17] day of 1 A 2014, to  the
following: ANDREA FLYNN MOGENSEN, ESQ., The Law Office of Andrea Flynn
Mogensen, P.A., 200 South Washington Blvd., Suite 7, Sarasota, Florida 34236; VICTOR LEE
CHAPMAN, ESQ., Barrett, Chapman & Ruta, P.A., 18 Wall Street, Orlando, Florida 32801;
RICHARD E. MITCHELL, ESQ., GrayRobinson, P.A., 301 E. Pine Street, Suite 1400,
Orlando, Florida 32801; WILLIAM 8. STRONG, ESQ., Kotin, Crabtree & Strong, LLP, One
Bowdoin Square, Boston, Massachusetts, 02114; and AVA K. DOPPELT, ESQ., Allen, Dyer,
Doppelt, Milbrath & Gilchrist, P.A., 255 South Orange Avenue, Suite 1401, Orlando, Florida
32801

Olane (Lalta

Judicial Assistant ~
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